REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
MILIMANI COMMERCIAL &ADMIRALTY DIVISION
CIVIL CASE NO. 490 OF 2013

NONNY GATHONI NJENGA.....cccuuvveeeeereeeeeenmnnnnn, 15T PLAINTIFF
JANE WAMBUI ODEWALE...........c..cccovvvvurnnnnnn... 2"° PLAINTIFF

The application beforemthe Ci v_ is the Plaintiffs' Notice of Motion
dated 8™ November 2 13 and amended on 17" November

2014. It was filed in.Court the day it was amended. It is expressed

,,,,,

ﬁursdant to an Order of this Court delivered on the

to be broug _,“t
Y v er, 2013 and under $ections 1A, 1B, and 34 of
theCivil Procedure Act, Order 1 Rule 10 (1), (2) and (4),
| Order 40 and Order 51 Rule (1) of the Civil Procedure Rules;
Article 40(5) of the Constitution, 2010; as well as $ection

26(1) of the Copyright Act, 2001.
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2.  The application seeks for the following orders:-

1.

(Spent)

That an order of temporary injunction
restraining the Defendants either acting by

themselves, their directors, officers,

Plaintiffs Literary
“WEDDINGS WITH

NONI GATHONT”.

(Spent)

an ord‘eri temporary injunction restraining
the Defendants either acting by itself, their
dzr, : to& s, ""‘ofﬁcers, servants, agents, employees

’: workmen or otherwise howsoever Jrom

reproducing in any material Sform of the

" original work or its translation or adaptation,

the distribution to the public of the work by
way of sale, rental, lease, hire, loan,
importation or similar arrangement, and the

¢communication to the public and the

broadcasting of the whole work or a
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substantial part thereof, either in its original
Jorm or in any form recognisably derived Jrom
the original or otherwise causing such
broadcasting to of a television show that
infringes on the Plaintiffs Literary
Copyrighted work, pending the hearing and
determination of the main suit or furth

orders of the court.

supported by the amended fflv Tj'"j,cx)f the 2™ Plaintiff sworn

4.

the 1* Plaintiff, Ms Noni Gathoni Njenga, is at all material times the

lawful proprietor of the Copyright Work, under the Literary Work

category entitled “WEDDINGS WITH NONNY GATHONI". The

1" Plaintiff did proceed to register her work with the Kenya
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Copyright Board [KECOBO], under registration number LT~-11447,

against which q Certificate of Registration of Copyright Work

dated 17** May, 2013 wq;s duly issued. Consequently, the 1 and

2 Plaintiffs entered into a contractual relationship with the East

African Breweries Limited [EABL], as sponsors of their ’ :?Jerary

work, dubbed “THE BAILEYS WEDDING SHOW wiITt NONI

GATHONI, |t is the deponent’s assertion that .the sponsor has

invested well over Kenya Shilling F*“@rks) Million  (Kshs.

40,000,000/=),

in their registelqu,\}:lgﬁt rafy work titled “WEDDINGS WITH
NONNY GA HONI” and dubbed “THE BAILEYS WEDDING
sSHOW | ‘NONI GATHONI" under the Kenya Copyright
1 Brd [RECOBO]. It is the Plaintiffs’ contention that the
?:’f“é”f;ndants continue to irregularly, unjustly and unlawfully infringe
upon their copyright work through the continued promotion of g

television show that infringes on the said copyright. According to
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the Plaintiffs, the infringement has exposed them and their

SPonsors to severe financial losses.

6. It is also the Plaintiffs’ case that they enjoy sole and exclusive rights
to reproduction in any material form of the original work or its

translation or adaptation, the distribution to the public v.\?f the

work by way of sale, rental, lease, hire, loan, importat b,n si@iilar

7. i intiffs' eontention that the %, 2" and 3" Respondents, in

Co_._ tltutlon and Section 26(1), of the Copyright Act have unduly,

irregularly and illegally made copies of the Plaintiffs’ Copyrighted

worR,

8.  The Plaintiffs are apprehensive that if the injunctory reliefs sought

are not granted then the Defendants will unjustly continue to
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infringe upon and threaten further infringement upon their

Intellectual Property Rights.

9.  With regard to the claims of ownership of the copyrighted work by

one David Kiprono, the 2™ Plaintiff averred that they were

strangers to the same. The deponent averred that the

Mr. Kiprono ot their Studio in Ridgeways Estate N

faﬁit of the 1* Defendant sworn on 25 November

2 13 and flled in Court the following day. The 1* Defendant is

'Lﬁ?fdescrlbed as the director of a TV show known as the SAMANTHA'’S

BRIDAL SHOw which broadcasts various aspects of weddings

including bridal fairs, bachelorette parties, weddings, and the

Preparations before and after weddings. It is the deponent’s
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assertion that she is not the Proprietor of SAMANTHA'S BRIDAL

SHOW which show is the property of Bauhaus Ltd.

e Theit Defendant averred that at the beginning of November 2013

“WEDDINGS WITH NONNY GATHONI". She furthe hve%red

that the said Kiprono informed her that™ the

unlawfully, irregularly and unethically proc déd to register the

Work entitled “WEDDINGS WiTH NONNy GATHONI" and

dubbed “THE BAILEYS . DDING SHOW WITH NONNY

GATHONI" with the". Kenya Copyright Board (KECOBO)

misrepresenting itﬂ;as{' wn. Mr. Kiprono further informed the 1*

Defendan vj.y_pf*eceedmgs had been instituted with KECOBO to
:‘t’i@ Majldlty of the Certificate of Registration of Copyright
» ind datéd 17" May 2013, 7he 1 Defendant annexed a copy
ofthe official letter of complaint dated 21t November 2013,

supported by a sworn statement by David Kiprono made before a

Commissioner for Oaths marbked and produced as “CM 17 and “CM

2’ respectively,
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12. It is therefore the 1* Defendant’s cqse that she has not promoted q

television show thaqt infringes on the Work dubbed “THE BAILEYS

WEDDING SHOW WITH NONNY GATHONI". I addition, it is

14. Defendants’ case that the application before Court is
t merit and ought to be dismissed because Plaintiffs cannot
eﬁjoy exclusive rights to wedding show concepts, and that the suit
herein is based on a total misunderstanding of what is actually
copyrightable. It js further the Defendants’ contention that q

Broadcast shall not be eligible for copyright until it has been
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broadcasted, and that copyright in g Broadcast actually belongs to
the Author of the Broadcast, who js the first person to Broadcast
the Work. The Defendants are also of the view that the Plaintiffs
have failed to Prove how they will suffer irreparably in the event

that this application is dismissed.

THE 2"° DEFENDANT’S CASE
——=% DEFENDANT’S CASE

18 The 2™ Defendant opposed the application

vlde the Replymg

Affidavit of ijts Programs Manager, STELLA NJ@KI sworn on 2sth

“WEDDINGS WITH NONNY
“THE BAILEYS WEDDING SHOw WITH NONI

17 The deponent stated that on th December 2012, the 2™

Defendant entered into qn agreement with Bauhaqus Limited for

Samantha’s Bridal Show. The deponent further stated that qs part
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of the contract, it was agreed that the producer was the author

to broadcast the show.

18. It is therefore the 2™ Defendant’s case that they have brog (,

the agreed shows pursuant to the agreement it ent re

not infringed upon the Plaintiff's lntellectu K::@roperty rights while

20, On 'd December 2014, the 1* and 3™ Defendants filed their

*i»z;;submlssmns dated 2™ December 2014 while the 2" “ Defendant filed
their written submissions dated 15t December 2014 on the same

day. The 2™ Defendant fully supported and associated itself with

the 1" and 3™ Defendants’ submissions.
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21  Counsel for the parties highlighted the submissions before the
Court on 27" January 201s.
ANALYSIS

22. | have carefully considered the pleadings on record as well as the

submissions by Counsel, and | take the following view f the

matter.

23. The main issue for determination is whether the Defendants have

N

infringed on the Plaintiffs’ Literary Copy;@ghte&“:‘WSrh ‘WEDDINGS

WITH NONNY GATHONI': anid_dubbed ‘THE BAILEYS

24. The Plaintiffs mamtd’ at they lawfully secured copyright

iterary work entitled ‘Weddings with Nonny

registration over.th
Gathoni’ whch Is i‘:\he Running Order for the show dubbed “The

‘ led mg Show with Nonny Gathoni”. The same is certified

by the’ Kenya Copyright Board [KECOBO] as a copyrighted

N erary work under registration number LT-11447, issued on 17
May, 2013.

25. |t is the Defendants’ submission that the works the Plaintiffs are

seeking to restrain the Defendants from infringing do not fall under
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the category of literary work but in the category of artistic works,
audio visual, sound recordings and broadcasts. It i therefore the
Defendants' case that the certificate of registration attached by

the Plaintiffs is in relation to different works under the copyright

regime and that the prayers as sought by the Plaintif

incapable of being granted. At this point, it is my positic at. his

260

“7and 3™ Defendants seem to raise is that the

copyrlghted the’rary work does not belong to the 1* Plaintiff but

It is further submitted by the 1* gnd 3 Defendants that in the
case of broadcast the copyright belongs to the first person to
broadcast the work. According to the ™ and 3™ Defendants’

submissions the copyright works dubbed “THE BAILEYS WEDDING

SHOW WITH NONNY GATHONJ” belongs to David Kiprono who
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was the first to broadcast the works. It is further the 1" and 3™
Defendants'’ submission that David Kiprono has registered q

complaint at the copyright board awaiting determination,

28. | have seen the said complaint qs received by the copyright boqrd

any response from the copyright board or any deter

the said complaint, | will therefore not say muich, ow

5NONI GATHONI". Indeed even the

| M.Hdvmg" said that and in view of the foregoing it is clear that the
:‘ ﬁDefendants have disputed the 1* Plaintiff's ownership of the
literary works in question. The copyright board ijs yet to make q
determination of the complaint registered by Kiprono with regard

to ownership of the same,
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29, Nevertheless, for purposes of these interlocutory proceedings, the
1" Plaintiff is prima facie the owner of the literary works dubbed

“WEDDINGS WITH NONNY GATHONI". | 5ay so because the

Plaintiffs attached to their application g Certificate of

Registration of the said Literary Works. It is important. to»note

e B
3.7
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Defendants changed their olg running order and copied the

Plaintiffs’,

32. The 1" and 3™ Defendants' case is that it is misguided of the

and gifts from the show's host. [t ijs further th

submission that the Plaintiffs’ claim of infrin

ngen1

by &he Plamtlff which are uncontroverted by the Defendants prove
otherwise and shed more light on the issye of infringement qs

raised by the Plaintiffs,

34. It was the Plaintiffs’ submission that the Defendants had previously

jointly or otherwise produced the Samantha Bridal Show which
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over the years had a cleqr and set format [running order] and

content. However, it is the Plaintiffs' contention that the
Defendants, upon illegally obtaining their copyrighted work, made

a deliberate shift in their television show by substantially copying

and adopting their copyrighted running order, According* the

Plaintiffs their running order posited g novel format and C@nteﬁ of

a wedding-celebration show,

35. The Plaintiffs submitted that Balleys Weddmgs with Nonny
Gathoni was a show whose conce t was fixated in q Running
Order. According to the Plalntlffs ;the content of the said show was
a glamorous, cutting . edge reahty show sequentially documentlng

a woman's celebrction of her bachelorette party, her
fairytale wedding, und culminating with the evening

pcrty ina dellberate set out format,

36‘:.:" It was the Plaintiffs’ submission that Samantha Bridal Show on the
‘}::;"V'other hand, had been described by its founder, the 1t Defendant,
during its launch on or about the 9" of August, 2010 as o show
which followed g couple for about three months during the

couple’s wedding preparations and documented the ups and
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time being aired,

37.

o, of JayDay Magic Studios Production Company,

Yo pvévid%e varlbus services including the production of the pilot for

and executed by Kiprono and it js therefore the Plaintiffs’
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40,

mterlocutcryf-’ ;unctlon as laid down in the case of Giella V3

tcnmcn Brown & Co. Ltd [1973] E.A 358 A prima facie case

American Bank of Kenya Litd & 2 Others [2003]KLR 1215

as follows:
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“a prima Jacie case in q civil application
includes but is not confined to q “genuine
and arguable case.” It is a case which, on the
material presented to the court, « tribunal
Properly directing itself will conclude that
there exists q right which has

The Plaintiffs having secured copyright“"

literary work and having shown that

41.; Astowhether the Plaintiffs wil| suffer irreparable harm that would
not be adequately compensated for in damages, these Courts
have held time and again thaqt damages are not always an
adequate remedy in determining whether or not to grant an

injunction and especially where there has been q breach of the
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low. In the case of Waithaka =V~ Industrial and

ahead and delivered himself thus at page 38i.-

“As regards damages, | must say that i
understanding of the law, it is g
inexonarable rule that where dama jes m

an appropriate remedy, aqn inte}' c';cutory

injunction should never issu

| vay - damages Jor ali
manner of trespagé’éw That would not only be

unjust but it would also be seen to be

anorero River Farm Ltd and 3
";:National Bank of Kenya Ltd (2002)
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DISPOSITION

43. In view of the foregoing, the order that commends itself to this

Court is that the Plaintiffs' Notice of Motion dated gt November

2013 and amended on 17** November 2014 is hereby allowed as

prayed. The costs of the application shall be in the cause.

Orders accordingly.

READ, DELIVERED AND DATED AT '"”A'mg

Teré:vgj)q = C,ourt Clerk
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